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DOCKET NO. T-03608A-07-0693IN THE MATTER OF QWEST

CORPORATION'S PETITION FOR
ARBITRATION AND APPROVAL O F
AMENDMENT TO INTERCONNECTION
AGREEMENT WITH ARIZONA
DIALTONE, INC. PURSUANT TO
SECT1ON 252(B) OF THE
COMMUNICATIONS ACT OF 1934, AS
AMENDED BY THE
TELECOMMUNICATIONS ACT OF 1996
AND APPLICABLE STATE LAWS

ARIZONA DIALTONE, INC.'S
OPPOSITION TO QWEST
CORPORATION'S MOTION FOR
JUDGMENT ON THE PLEADINGS
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15 P urs ua nt to  the  P roce dura l Orde r da te d  Fe brua ry 6 , 2008 , Arizona  Dia ltone , Inc .

16 ("AZDT") he re by File s  its  Oppos ition  to  the  Motion  fo r J udgme nt on  the  P le a d ings  (the

17 "Motion") file d by Qwe s t Corpora tion ("Qwe s t"). This  Oppos ition is  s upporte d by the  a tta che d

18 Me mora ndum of Points  a nd Authoritie s , which is  incorpora te d by re fe re nce  he re in.

19

20

21 Qwes t a sks  this  tribuna l to conclude  tha t AZDT has  made  fa ta l admiss ions  in its  Answer

22 which e ntitle  Qwe s t a s  a  ma tte r of la w to the  re lie f re que s te d in its  Compla int. In fa ct, while

23 AZDT ha s  a dmitte d to a  de gre e  the  impa ct of the  Trie nnia l Re vie w Re ma nd Orde r ("TRRO"),

24 including the  requirement to negotia te  a  TRRO amendment, the  core  is sues  rega rding the  ra te s

25 AZDT must pay for local circuit switching services for the one-year transition period from March

26

MEMURANDUM OF POINTS AND AUTHORITIES

1. INTRODUCTION



1 11 , 2005  to  Ma rch  10 , 2006  a nd  the re a fte r ha ve not be e n conce de d a nd re ma in in dis pute

More ove r, be ca use  Qwe s t ha s  a dopte d a  "ta ke  it or le a ve  it" ne gotia ting s tra te gy by ins is ting tha t

the  ra te s  a pplica ble  re troa ctive  to Ma rch 11, 2005 mus t be  include d in the  TRRO a me ndme nt, the

4 pa rtie s  ha ve  be e n una ble  to re a ch a gre e me nt on the  form of TRRO a me ndme nt

AZDT be lie ve s  tha t a  TRRO a me ndme nt which is  forwa rd looldng only is  a ppropria te , a nd

6 cons is te nt with tha t pos ition, ha s  propos e d tha t its  e xis ting cus tome rs  be  conve rte d to Qwe s t's

7 re s a le  ra te  within 30 da ys  of e xe cution of s uch a n a me ndme nt. With re s pe ct to the  ba ckfilling

8 is s ue s  (which AZDT a cknowle dge s  mus t be  re s olve d, but which ne e d not be  include d in  the

9 TRRO a me ndme nt), AZDT's  pos ition is  tha t: (1) for the  one -ye a r tra ns ition pe riod from Ma rch

10 ll, 2005 to Ma rch 10, 2006, the  pa rtie s ' conduct e s ta blis he d a n "a lte rna tive  a rra nge me nt" within

l l the  me a ning of TRRO pa ra gra ph 228 which should be  e nforce d, a nd which ba rs  Qwe s t's  curre nt

12 a tte mpt to  co lle c t the  TRRO de fa u lt "p lus  $1 .00" ra te ,  a nd  (2 ) fo r the  pe riod  fo llowing  the

13 tra ns ition ye a r to  the  pre s e nt da te , the  TRRO ne ithe r a dopts  a  ra te  for loca l circuit s witching

14 s e rvice s  nor ma nda te s  a  time -up a s  Qwe s t conte nds , a nd a s  a  re s ult, the  pa rtie s ' conduct once

15 a ga in e s ta blis he s  a n e nforce a ble  a gre e me nt to  provide  loca l circuit s witching s e rvice s  a t the

16 e xis ting unbundle d ra te . For the se  re a sons , AZDT submits  tha t Qwe s t is  not e ntitle d to judgme nt

17 a s  a  ma tte r o f la w. The re fo re ,  AZDT re que s ts  tha t Qwe s t's  Motion  fo r J udgme n t on  the

18 P le a dings  be  de nie d in its  e ntire ty a nd tha t this  ma tte r be  s e t for he a ring

19 I I LEGAL ARGUMENT

Standard of Review

22

23

24

25

26

A motion for judgme nt on the  ple a dings  re quire s  the  court to ta ke  into cons ide ra tion the

a llega tions  of both the  compla int and the  answer, and to a ssume  the  truth of ma te ria l a llega tions  of

both ple a dings . Ne ide rh is e r v.  He nry's  Drive -In , Inc ., 96  Ariz. 305, 308, 394 P .2d 420, 422

(1964). While  we ll-ple a de d a lle ga tions  of fa ct will be  ta ke n a s  true , conclus ions  of la w a re  not

a dmitte d for purpos e s  of a  motion for judgme nt on the  ple a dings . S ha nnon v. Butle r Home s

In c .,  1 0 2  Ariz .  3 1 2 ,  3 1 5 ,  4 2 8  P .2 d  9 9 0 ,  9 9 3  (1 9 6 7 ).  In  a d d itio n ,  a ll o f th e  mo vin g  p a rty's
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1 allegations  which have  been denied in the  answer are  taken as  fa lse , such tha t the  motion for

judgment on the pleadings may be granted only if the moving party is clearly entitled to judgment

as  a  matte r of law. Food for Hea lth Co., Inc. v. 3839 Joint Venture, 129 Ariz. 103, 106, 6283

4 P .2d  986, 989  (App. 1981). Accord ingly, a  motion  for judgme nt on  the  p le a dings  s hould  be

5 gra nte d on ly if, upon e xa mina tion of the  'e ntire  re cord, it is  de te rmine d tha t the re  a re  no dispute d

6 is s ue s  of fa ct, which, if true , could a ffe ct fina l judgme nt. Brown  v. White ,  4  Ariz .Ap p .  2 5 5 ,

7 , 257, 419 P .2d 385, 387 (App. 1966). Thus , whe re  de fe nda nt prope rly ra is e s  is s ue s  of fa ct in its

a ns we r, a  motion  for judgme nt on  the  p le a dings  by p la in tiff mus t be  de nie d . Do n s  Clu b  v.

9 Ande rs on, 83 Ariz. 94, 98, 317 P .2d, 534, 536 (1957). Fina lly, whe re , a s  he re , ma tte rs  outs ide

10 the  p le a dings  a re  cons ide re d , the  motion  is  more  prope rly tre a te d  a s  a  motion  for s umma ry

l l judgme nt ra the r tha n a  motion for judgme nt on the  ple a dings . Crook v. Ande rs on, 115 Ariz. 402 ,

12 403, 565 P .2d 908, 909 (App. 1977). As  will be  s hown be low, Qwe s t ca nnot me e t the  s ta nda rd

13 for gra nting e ithe r a  motion for judgme nt on the  ple a dings  or a  motion for s umma ry judgme nt,

14 a nd the re fore , its  Motion mus t be  de nie d a s  a  ma tte r of la w.

1 5

16 Qwe s t's  Motion is  pre mis e d on s uppos e d "a dmis s ions " ma de  by AZDT in its  Ans we r to

17 Qwe s t's  Compla int. Howe ve r, a  clos e  e xa mina tion of wha t AZDT a ctua lly a dmitte d re ve a ls  tha t

18 Qwe s t ha s  mis cons true d AZDT's  a dmis s ions  for purpos e s  of bols te ring its  Motion. More ove r,

19 AZDT's  a ctua l a dmis s ions  a re  wholly ins ufficie nt to  jus tify gra nting the  Motion. Accordingly,

20 AZDT be gins  its  le ga l a na lys is  by re fu ting  the  s uppos e d  "a dmis s ions " Qwe s t a rgue s  in  the

21 Mo tio n .

22 Firs t, Qwe s t cla ims  tha t AZDT ha s  a dmitte d tha t "Arizona  Dia ltone  ha s  re fuse d to s ign the

23 TRRO a me ndme nt for ne a rly 3 ye a rs  .. " (Motion, p.2, Ins . 10-11). This  a s s e rtion pre s ume s  tha t

24 AZDT wa s  re q u ire d  a s  a  ma tte r o f la w to  s ig n  th e  fo rm o f TRRO a me n d me n t th a t Qwe s t

25 propounde d to  AZDT, a nd tha t AZDT ha d no le ga l right to  ne gotia te  the  te rms  of the  TRRO

26 a me ndme nt or to re fus e  to s ign a  form of a me ndme nt with which it did not a gre e . Nowhe re  doe s

B., Qwest Misconstrues the Admissions Made By AZDT

3
DCCKET no. T-03608A-07-0693



1 Qwe s t provide  this  tribuna l with a ny a uthority for the  propos ition tha t AZDT wa s  re quire d by la w

2 to  s ig n Q we s t's  fo rm o f TRRO  a me n d me n t,  a s  o p p o s e d  to  a  n e g o tia te d  fo n t o f TR R O

3 a me ndme nt. More ove r, AZDT is  willing  to  s ign  a n a ppropria te font of TRRO a me ndme nt, but

4 ha s  be e n una ble  to do s o due  to Qwe s t's  ins is te nce  on re tros pe ctive  a pplica tion of the TRRO

5 a me ndme nt to re quire  AZDT to pa y a pproxima te ly $1 .3 million dolla rs  for pre vious ly provide d

6 s witching s e rvice s . (Compla in t, 1[11 & Exhibit D)

S e cond, Qwe s t a s s e rts  AZDT ha s  a dmitte d tha t "Qwe s t re pe a te dly re que s te d Arizona

Dia ltone  to  e nte r into ne gotia tions  to  imple me nt the  TRRO. " (Motion, p .3, lns .2-3). The  point

9 of this  a s se rtion a ppe a rs  to be  tha t AZDT re fuse d to ne gotia te  re ga rding the  te rms  of the  TRRO

10 but tha t is  de mons tra bly incorre ct. As  s hown by the  writte n te s timony of Qwe s t re pre s e nta tive

l l La rry Chris te ns e n  file d  in  pa ra lle l proce e dings  be twe e n Qwe s t a nd  AZDT curre ntly pe nding

12 be fore  the  Colora do P ublic Utilitie s  Commis s ion: (1) AZDT a gre e d to  a me nd the  te rms  of the

13 e xis ting ICA be twe e n the  pa rtie s  to include  the  te rms  of a  TRRO a me ndme nt ra the r tha n ne gotia te

14 a n e ntire ly ne w a gre e me nt (Affida vit of Thoma s  Ba de  ("Ba de  Aft. "), a tta che d he re to a s  Exhibit

15 A, a t 117), (2) AZDT did e nga ge  in ne gotia tions  through its  a uthorize d re pre se nta tive  (Ba de  Aff

16 Exhibit A, 117), (3) AZDT provide d Qwe s t with  a  re dline d ve rs ion  of Qwe s t's  form of TRRO

17 a me n d me n t wh ich  in co rp o ra te d  AZDT re q u e s te d  re vis io n s  to  Q we s t 's  fo rm  o f TR R O

18 a me ndme nt (Ba de  Aft. , Exhibit A, 117), a nd (4) Qwe s t (not AZDT) s toppe d ne gotia tions  for a  full

19 ye a r while  the  Cova d Litiga tion wa s  pe nding, a llowe d the  a rbitra tion window purs ua nt to a  prior

20 re que s t for ne gotia tions  to close , a nd did not re sume  ne gotia tions  until the  de cis ion of the  Unite d

21 S ta te  Dis trict Court for the  Dis trict of Arizona in the  Cova d Litiga tion ha d be e n re nde re d. (Ba de

22 Aff.,  Exh ib it A, 1 [8). Thus , Qwe s t's  implica tion  tha t AZDT re fus e d  to  ne go tia te , o r tha t the

23 passage  of time  without a  s igned TRRO amendment is  due  to AZDT's  a lleged re fusa l to negotia te

24 is  s imply incorre ct

25 Third, Qwe s t a rgue s  tha t AZDT ha s  a dmitte d tha t it "a gre e s  with Qwe s t a bout the  impa ct

26 a nd  me a n ing  o f the  TRRO, a nd  the  e ffe c tive  da te s  o f the  TRRQ." (Motion , p .2 , ln s .l6 -l7 )

4
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1

2

3

4

5

6

7

Qwe s t re a che s  this  conclus ion from the  fa ct tha t AZDT a dmitte d the  a lle ga tions  of pa ra gra phs  7

a nd  8  o f Qwe s t's  Compla in t.  (Motion , p .3 ,  ln s .7 -9 ).  Howe ve r,  a  c lo s e r e xa mina tion  o f the

a lle ga tions  conta ine d in pa ra gra phs  7 a nd 8 of the  Compla int re ve a ls  tha t AZDT's  a dmis s ions  of

those  a lle ga tions  a re  not dispos itive  of the  is sue s  in dispute . In pa ra gra ph 7, Qwe s t s imply a lle ge d

tha t: (1) the  TRRO e s ta blishe d ne w rule s  re ga rding ILE Cs ' unbundling obliga tions , (2) the  TRRO

wa s  e ffe ctive  Ma rch ll, 2005, (3) purs ua nt to the  TRRO, ILE Cs  no longe r ha ve  a n obliga tion to

provide  ma ss  ma rke t loca l circuit switching on a n unbundle d ba s is , a nd (4) the  TRRO e s ta blishe s

a  one -ye a r tra ns ition pe riod during which CLECs  a re  e ntitle d to continue d a cce s s  to loca l circuit

9 s witching on a n unbundle d ba s is  with re s pe ct to the ir e mbe dde d ba s e  of cus tome rs . (Compla int,

10 to). The re  is  nothing controve rs ia l a bout the s e  a lle ga tions , which is  why AZDT a dmitte d the m.

l l Howe ve r, the s e  a lle ga tions  do not a ddre s s  the  funda me nta l is s ue s  s till in dis pute , i.e ., the  ra te s

12 tha t AZDT is  re quire d to pa y for the  one -ye a r tra ns ition pe riod a nd the re a fte r, which me a ns  tha t

13 AZDT's  a dmis s ion doe s  not in a ny wa y dicta te  the  outcome  in the s e  proce e dings . The  fa ct tha t

14 AZDT a dmitte d the  a lle ga tions  of pa ra gra ph 8 is  s imila rly unhe lpful be ca us e  in tha t pa ra gra ph

15 Qwe s t s imply quote s  la ngua ge  from the  TRRO a nd the  imple me nting re gula tions  to the  e ffe ct tha t

16 CLECs  a re  not e ntitle d to obta in loca l circuit switching on a n unbundle d ba s is  for ne w cus tome rs

17 during the  one -ye a r tra ns ition pe riod. (Compla int, 118). Qwe s t a ccura te ly quote s  the  TRRO a nd

18 FCC re gula tions , which is  why the s e  a lle ga tions  we re  a dmitte d. Once  a ga in, howe ve r, AZDT's

19 a dmis s ion is  not dis pos itive  of the  core  pricing is s ue s  ye t to be  re s olve d.

20 Fourth , Qwe s t c la ims  tha t in  light of AZDT's  a dmis s ions , "it is  now cle a r tha t Arizona

21 Dia ltone  doe s  not conte s t the  provis ions  of the  TRRO Ame ndme nt a s  it wa s  propose d to the m by

22 Qwe s t." (Motion , p .3 , lns .17-19). Tha t is  a n  incorre ct re a ding  of AZDT's  Ans we r. In  fa ct, a s

23 e xpla ine d in de ta il be low, AZ D T continue s  to conte s t the  pricing provis ions  tha t Qwe s t ha s  built

24 into its  form of TRRO a me ndme nt.1

25

26
1 As explained in AZDT's contemporaneously filed Response to Qwest's Motion for an Order Awarding

Qwest's Requested Relief Regarding the Proposed TRO/TRRO Amendment, with the exception of the TRRO

5
DOCKET no. T-03608A-07-0693



l an

a me ndme nt, re ma in  unre s olve d. AZDT ne xt a ddre s s e s  thos e  is s ue s  .

1 From the s e  mis ta ke n inte rpre ta tions  of AZDT's  Ans we r, Qwe s t ultima te ly conclude s  tha t

2 AZDT h a s  n o w a d mitte d  th a t its  "p re -litig a tio n  o b je c tio n s  to  th e  TRRO Ame n d me n t we re

3 wrong. " (Motion, p.3, Ins . 16-17). In fa ct, while  the  is s ue s  ha ve  be e n na rrowe d to s ome  de gre e

4 by the  de cis ion in the  Cova d Litiga tion (a s  AZDT pre dicte d would be  the  ca s e ), the  funda me nta l

5 is s ue s  re ga rding the  ra te  AZDT is  re quire d to pa y Qwe s t for ma s s  ma rke t loca l circuit s witching

6 during the  one -ye a r tra ns ition pe riod a nd the re a fte r, a s  incorpora te d in Qwe s t's  form of TRRO

7

8 c .

9 The  re ma ining is s ue s  in dis pute  involve  the  ra te  AZDT is  re quire d to pa y for loca l circuit

10 s witching from the  Ma rch 11, 2005 e ffe ctive  da te  of the  TRRO through the  pre s e nt da te . Thos e

11 is s ue s  a re  s ome wha t diffe re nt for the  one -ye a r tra ns ition pe riod unde r the  TRRO a nd a fte r tha t

12 one -ye a r tra ns ition pe riod, s o AZDT a ddre s s e s  the s e  two time  pe riods  s e pa ra te ly be low .

13 1 . Th e  On e -Ye a r Tra n s itio n  P e rio d

14 The  TRRO cre a te s  a  one -ye a r tra ns ition pe riod from Ma rch 11, 2005 to Ma rch 10, 2006

15 (the  "tra ns ition pe riod"), a nd e s s e ntia lly s ta te s  tha t the  ra te  to  be  pa id for s witching s e rvice s

16 during tha t one -ye a r pe riod is  the  ra te  a s  of June  15, 2004, plus  $1 .00 (he re ina fte r, die  "tra ns ition

17 ra te "). (TRRO, 1111227-28). The  TRRO a lso re quire s  CLECs  to conve rt the ir e xis ting cus tome rs

18 to a lte rna tive  se rvice  a rra nge me nts  during the  tra ns ition pe riod, a nd furthe r s ta te s  tha t CLECs  a re

19 not e ntitle d  to  re ce ive  the  tra ns ition  ra te  for ne w s e rvice  orde rs  p la ce d during  the  tra ns ition

20 pe riod. (TRRO, 1[227). Fina lly, the  TRRO provide s  for a  "true -up" to  the  tra ns ition ra te  upon

21 e xe cution of a TRRO a me ndme nt. (TRRO, 11228, n.630).

22 It is  undis pute d tha t a t a ll time s  during the  tra ns ition ye a r, Qwe s t bille d AZDT for loca l

23 circuit s witching a t the  the n e xis ting unbundle d ra te , a nd tha t AZDT pa id Qwe s t for loca l circuit

24 s witching a t tha t ra te . (Ba de  Aft. , Exhibit A, a t 1[5). In a ddition, while  the  TRRO purporte d to

25

26

Qwest Is Not Entitled to Judgment on the Pleadings

language regarding pricing, the  remaining is sues  regarding the  TRRO Amendment language are  no longer in
dispute.
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1 prohibit pla ce me nt of ne w orde rs  for loca l circuit s witching a t the  unbundle d ra te , Qwe s t in fa ct

2 e ncoura ge d AZDT to continue  pla cing ne w s e rvice  orde rs , knowingly a cce pte d s uch orde rs , a nd

3 bille d  thos e  ne w s e rvice  orde rs  a t the  unbundle d ra te  in  d is re ga rd  of the  TRRO. (Ba de  Aff

4 Exhibit A, 1[5)

Qwe s t's  pos ition  is  tha t the  TRRO ma nda te s  tha t AZDT mus t pa y the  "p lus  $1 .00

6 tra ns ition ra te  for the  one -ye a r tra ns ition pe riod. Howe ve r, Qwe s t ignore s  the  following la ngua ge

7 of the  TRRO re ga rding the  tra ns ition ra te , "Of cours e , the  tra ns ition me cha nism a dopte d he re  is

8 s imply a  de fa ult proce s s , a nd purs ua nt to  s e ction 252(a )(1), ca rrie rs  re ma in fre e  to ne gotia te

9 a lte rna tive  a rra nge me nts  supe rce ding this  tra ns ition pe riod. " (TRRO, 1[228) (e mpha s is  a dde d). It

10 is  AZDT's  pos ition tha t by continuing to  provide  AZDT with  loca l circuit s witching s e rvice s  a t

11 the  e xis ting unbundle d ra te  during the  tra ns ition pe riod, contra ry to its  thre a ts  to discontinue  doing

12 s o a nd with full knowle dge  tha t AZDT obje cte d to the  tra ns ition ra te , a nd by a cce pting AZDT' s

13 pa yme nt for s witching s e rvice s  a t the  unbundle d ra te , Qwe s t e ffe ctive ly e nte re d into "a lte rna tive

14 a rra nge me nts  s upe rce ding [the ] tra ns ition pe riod" within the  me a ning of TRRO pa ra gra ph 228

15 On this  ba s is , AZDT ha s  a s s e rte d the  a ffirma tive  de fe ns e s  of pa yme nt, wa ive r, e s toppe ls , a nd

16 a ccord a nd s a tis fa ction. (Ans we r, 1127)

17 In its  Motion, Qwe s t a ddre s s e s  its  a rgume nts  prima rily to AZDT's  e s toppe ls  a nd wa ive r

18 defenses. Es s e ntia lly, Qwe s t cla ims  tha t: (1) a n e s toppa l de fe ns e  will not lie  be ca us e  AZDT

19 could not ha ve  jus tifia bly re lie d on the  billing his tory during the  tra ns ition ye a r a s  the  ba s is  for

20 e ntitle me nt to  s witching s e rvice s  a t the  unbundle d ra te , a nd (2) a  wa ive r de fe ns e  will not lie

21 be ca us e  Qwe s t put AZDT on notice  of its  inte nt to ba ck bill AZDT a t die  tra ns ition ra te . Qwe s t

22 furthe r a rgue s  tha t it ha d no contra ctua l a uthority to bill a t a ny ra te  othe r tha n the  unbundle d ra te

23 None  of the se  a rgume nts  e ntitle  Qwe s t to judgme nt a t the  ple a dings  s ta ge

24 Firs t, the  essentia l e lement of equitable  es toppe ls  is  conduct inconsis tent with a  la te r-adopted

25 pos ition. Thoma s  & King, Inc. v. City of P hoe nix, 208 Ariz. 203, 210, 1127, 92 P .3d 429, 436

26 (App. 2004). In this  ca se , the  fa ct tha t Qwe s t put AZDT on notice  of the  true -up conte mpla te d by

7
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1 the  TRRO for the  tra ns ition pe riod is  re nde re d me a ningle ss  by Qwe s t's  subse que nt conduct in: (1)

2 con tinu ing  to  p rovide  s witch ing  s e rvice s  to  AZDT, b illing  fo r thos e  s e rvice s  a t the  e xis ting

3 unbund le d  ra te ,  a nd  a cce p ting  AZDT's  pa yme n ts  a t tha t ra te ,  de s p ite  the  fa c t tha t AZDT

4 p re vio u s ly h a d  s ta te d  th a t it wo u ld  n o t p a y th e  tra n s itio n  ra te ,  th e re b y p la c in g  Qwe s t o n

5 unequivoca l notice  tha t the  pa rtie s  had a  fundamenta l disagreement on price , and (2) continuing to

6 provide  s witching s e rvice s  a t the  unbundle d ra te  e ve n a fte r thre a te ning to dis continue  s e rvice .

7 (Ba de Aff. , Exh ib it A, a t 1H[5 , 9 ).  In  o the r words , AZDT ha d a  righ t to  jus tifia b ly re ly tha t

8 contra ry to  its  in itia l pos ition, Qwe s t would provide  s e rvice s  a t the  unbundle d ra te , s uch tha t

9 Qwe s t is  n o w s toppe d  from cha rg ing  the  tra ns ition  ra te . More ove r, be ca us e  the  TRRO

10 cha ra cte rize s  the  tra ns ition  ra te /true -up  a s  a  "de fa u lt p roce s s " a nd  a u thorize s  "a lte rna tive

11 a rra nge me nts " for the  tra ns ition pe riod (TRRO, i[228), AZDT wa s  le ga lly jus tifie d in  its  be lie f

12 tha t the  tra ns ition ra te  would not a pply. At the  ve ry le a s t, the re  is  a n is s ue  of fa ct s ufficie nt to

13 pre clude  a  judgme nt on the  ple a dings  re ga rding whe the r the  pa rtie s  through the ir conduct e nte re d

14 into a n "a lte rna tive  a rra nge me nt" for the  tra ns ition pe riod, s uch tha t Qwe s t s hould be  s toppe d

15 from now colle cting the  tra ns ition ra te .

16 S e cond, Arizona  la w de fine s  wa ive r a s  the  volunta ry a nd inte ntiona l re linquis hme nt of a

17 known right. Wa ugh v. Le nna rd, 69 Ariz. 214, 223, 211 P .2d 806, 812 (1949). By volunta rily

18 b illin g AZDT at the  exis ting unbundled ra te  and accepting payment a t tha t ra te , each of which a re

19 inte ntiona l a cts , Qwe s t wa ive d its  right to  come  ba ck la te r a nd s e e k to  colle ct a  h ighe r ra te .

20 Qwe s t's  a rgume nt tha t it bille d AZDT for s witching s e rvice s  during die  tra ns ition pe riod a t the

21 unbundled ra te  not because  it agreed to tha t ra te , but ra the r, because  it had no contractua l right to

22 do othe rwis e , is  be lie d by its  conduct. At va rious  time s , including during the  tra ns ition pe riod,

23 Q we s t th re a te n e d  to  d is c o n tin u e  s e rvic e s  if AZDT d id  n o t s ig n  Q we s t's  fo rm  o f TR R O

24 a me ndme nt. (Ba de Aff., Exhibit A, a t 1[9). Nota bly, on  Ma y 23, 2007, Qwe s t provide d AZDT

25 with jus t two da ys  notice  tha t a s  of Ma y 25, 2007, the  only orde rs  for s witching s e rvice s  it would

26 a cce pt would be  for dis comie ction or conve rs ion to  a lte rna tive  s e rvice s , with a ll o the r orde rs

8
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1 tre a te d a s  orde rs  for re s a le  or Qwe s t P la tform P lus  ("QP P "). (Ba de  Aff., Exhibit A, a t 1[9). At

2 the  time  Qwe s t ma de  this  a brupt cha nge  in its  billing for s witching s e rvice s , the  pa rtie s  ha d not

3 a gre e d  on  the  ra te  AZDT would  pa y fo r s uch  s e rvice s , a nd  AZDT ha d  no t s igne d  a  TRRO

4 a me ndme nt. In  othe r words , Qwe s t unila te ra lly cha nge d the  wa y it b ille d AZDT for s witching

5 se rvice s  de spite  the  fa ct it la cked the  ve ry same  contractua l authority it now cla ims  was  nece ssa ry

6 to bill a t the  highe r re s a le  ra te , which fa ta lly unde rcuts  Qwe s t's  curre nt a rgume nt tha t it ha d no

7 choice  but to bill a t the  unbundle d ra te  pursua nt to the  ICA.2 To the  contra ry, the  fa ct tha t Qwe s t

8 did  not conve rt its  b illing  pra ctice s  during  the  tra ns ition  pe riod , de s pite  be ing on notice  tha t

9 AZDT dispute d the  tra ns ition ra te , a nd ins te a d, continue d to bill AZDT a t the  unbundle d ra te  a nd

10 a cce pt AZDT's  pa yme nts  a t tha t ra te , furthe r re inforce s  tha t the  pa rtie s  a gre e d to a n a lte rna tive

11 ra te  for the  trans ition pe riod a s  the  TRRO expre ss ly authorized them to do, and tha t Qwes t wa ived

12 its  right to cha rge  AZDT the  tra ns ition ra te  s e t forth in the  TRRO

13 Ma rc h  11 . 2006 to  Da te

14 The re  is  no dis pute  tha t the  tra ns ition pe riod e nde d on Ma rch 10, 2006. Unlike  for the

15 tra ns ition pe riod, howe ve r, the  TRRO doe s  not ma nda te  a ny s pe cific ra te  tha t a n ILEC mus t (or

16 ma y) cha rge  a  CLEC a fte r the  tra ns ition pe riod e nds , thus  le a ving tha t is sue  comple te ly ope n for

17 ne gotia tions  be twe e n the  ILEC a nd the  CLEC.3 In  a ddition , the  TRRO doe s  not a ns we r the

18 que s tion  of wha t ha ppe ns  whe n  the  ILEC a nd  the  CLEC a re  no t a b le  to  ne gotia te  a  TRRO

19

20
More ove r, the  fa ct tha t Qwe s t unila te ra lly be ga n billing ne w a ccounts  a t the  highe r re sa le  ra te

conclusively refutes Qwest's cla im that "Arizona Dialtone 's refusal to enter into a TRRO Amendment left Qwest
in an impossible  dilemma (Motion, p.6, lns .l3-14). Qwe s t ha d multiple  options  to a ddre ss  the  billing
impasse, including discontinuing services or unila terally billing at the resale  rate  it insisted was appropriate , but
Qwest instead continued to bill AZDT at the unbundled rate , even for new accounts, a ll the way until May 2007
and continues to bill AZDT a t the  unbundled ra te  for existing customer accounts to this  day. Having fa iled to
avail itself of obvious options to break the impasse, Qwest cannot now be heard to complain that it was caught in

an impossible  dilemma
23

2 4

2 5

2 6

While  the  TRRO apparently contemplates that CLECs will convert their embedded base  of end user
customers to an a lternative service  arrangement within the  one-year transition period, it is completely silent on
what ra te  can be charged for those customers not converted by the  end of the  transition period

9
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1 amendment within the  one -yea r trans ition pe riod, a s  was  the  case  he re . In othe r words , the

2 TRRO simply does not answer the question of what rate a CLEC must pay for switching services

3 after the  transition period ends, i.e ., from March 11, 2006 to da te .

4 Nonetheless, Qwest asserts that the true-up process contemplated by the TRRO applies not

5 just to the  transition period, but a lso to the  post-transition period to date , and requires  AZDT to

6 pay e ithe r Qwes t's  re sa le  ra te  or its  Qwes t P la tform Plus  ("QPP") ra te . (Compla int, 1126 &

7 Exhibit D). That assertion is  directly contradicted by the  language of the  TRRO, which s ta tes  ,

8 "UNE-P arrangements no longer subject to unbundling shall be subject to true-up to the applicable

9 transition ra te upon the amendment of the  re levant interconnection agreements (TRRO,

10 1[228, n.630) (emphasis  added). The  phrase  "applicable  trans ition ra te" is  a  re fe rence  to the

11 provision in paragraph 228 of the TRRO, which states that the transition rate is  the higher of: (1)

12 the rate as of June 15, 2004, plus $1 .00; or (2) the rate established by a state commission between

13 June  16, 2004 a nd the  da te  of the TRRO, plus  $1 .00. (TRRO, 1[228). Thus , the  TRRO

14 specifically ties the true-up process to Me transition rate applicable during die one-year transition

15 period, and does not provide any authority for a true-up process for any period of time subsequent

16 to the  transition period.

17 It is  AZDT's  pos ition tha t by ins is ting tha t the  TRRO a me ndme nt include  la ngua ge

18 requiring a  true-up to Qwest's  resale  ra te  for the  post-transition period, despite  the  fact that the

19 TRRO does not suggest, le t a lone require , the true-up process for any period of time other than

20 the one-year transition period, Qwest is essentially misusing and abusing the TRRO amendment

21 process to bootstrap a  resale  rate  to which AZDT has not agreed. As noted above, while  Qwest

22 eventually converted orders for new services to the resale rate in May 2007 (thus demonstrating

23 its  ability to unila terally change the pricing for switching services), a t a ll times prior to that date ,

24 Qwest continued to accept new service  orders  and bill those  accounts  a t the  unbundled ra te ,

25 despite  being on notice  that AZDT did not agree to the  resale  ra te  or the  QPP rate . (Bade Aft. ,

26 Exhibit A, a t 1l10). Thus , it is  AZDT's  pos ition tha t Qwes t should be  bound by its  choice  to

_10 _
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1 continue billing at the unbundled rate despite  the fact that it could have unilaterally begun billing

2 a t a  higher ra te  as  it eventua lly did in May 2007. It is  for this  reason tha t AZDT has  asse rted

3 affirmative defenses of payment, waiver, estoppal, and accord and satisfaction applicable to the

4 post-transition year period .

5 In addition, the commercial rate that Qwest proposes as a  replacement for the unbundled

6 rate, and which Qwest insists  be written into the TRRO amendment for retrospective application

7 back to March 11, 2006, is  an above market rate  in that it is  higher than the rate  AZDT currently

8 is  paying for identical switching services for its  customer serviced by other CLECs. (Bade Aft. ,

9 Exhibit A, at 1113). Thus, it appears that Qwest is manipulating the TRRO amendment process in

10 an attempt to obtain from AZDT through a TRRO amendment a  rate  it cannot obtain from AZDT

11 in the  open marke t. Moreove r, because  AZDT is  Qwes t's  only rea l compe titor in the  Public

12 Access  Lines  ("PAL") product marke t, if AZDT is  forced to exit tha t marke t due  to an above

13 market resale rate, Qwest will have virtually no competition, which could cause Qwest to raise its

14 PAL ra te s . (Ba de  Aff., Exhibit A, a t 1114). Fina lly, AZDT be lie ve s  tha t Qwe s t's  re sa le  ra te

15 should be lower, not higher, than the rates AZDT is charged by other CLECs providing switching

16 services for the  s imple  reason that AZDT is  leasing underutilized capacity on Qwest's  network.

17 (Bade  Aft., Exhibit A, a t 1l15).

18 AZDT's  Current Pos ition

19 Qwe s t wa nts  this  tribuna l to be lie ve  tha t AZDT ha s  fla tly re fus e d to s ign a  TRRO

20 amendment with the hope of delaying indefinitely the higher prices for switching services arising

21 from the fact that those services no longer are required to be offered on an unbundled basis.4 To

22 the contrary, AZDT has never flatly refused to sign a TRRO amendment as Qwest has asserted in

23

24

25

26

4 Qwest also invokes national telecommunications policy to accuse AZDT of "galneslnanship. " (Motion,
p.7, In. 18 - p.8, ln.4). With all due respect to the importance of the issues herein, this matter simply involves a
good fa ith dispute  regarding the  appropria te  ra te  for loca l circuit switching in light of the  TRRO, and does not
implicate  or threaten national te lecommunications policy .

1 1
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1 these proceedings. (Ba de  Aft., Exhibit A, a t 1l16). Ra pe r, AZDT is  willing to  s ign a n

2 appropriate form of TRRO a me ndme nt tha t, with re spe ct to loca l circuit switching ra te s , is

3 prospective only and does not unfairly require  AZDT to pay substantia l sums of money for prior

4 pe riods  of time . (Ba de  Aff., Exhibit A, a t 1116). More  s pe cifica lly, AZDT be lie ve s  tha t the

5 pa rtie s ' b illing his tory during the  tra ns ition pe riod a nd the re a fte r s hould control, a nd tha t a  true -up

6 for the  pos t-tra ns ition  pe riod  is  without a ny le ga l a u thority be ca us e  the  TRRO ne rd ie r ma nda te s

7 nor me ntions  a  true -up  fo r a ny pe riod  o f time  o the r tha n  the  one -ye a r tra ns ition  pe riod

In  re c o g n it io n  o f th e  TR R O 's  c o m m a n d  to  c o n v e rt  c u s to m e rs  to  a lte rn a tiv e  s e rv ic e

9 a rra nge me nts , AZDT a lre a dy ha s  migra te d  roughly 50 % of its  cus tome rs  to  o the r CLECs . (Ba de

10 Aft.  ,  E xh ib it A, a t 1 [16 ).  In  a dd ition ,  AZDT re ma ins  willing  to  c onve rt its  re ma in ing  c us tome rs

1 1 to  Qwe s t's  re s a le  ra te  with in  30  da ys  o f e xe cu tion  of a  TRRO a me ndme nt, a nd  would  be  willing

12 to  ha ve  th is  obliga tion  writte n  in to  a  TRRO a me ndme nt, provide d tha t Qwe s t ha s  the  ca pa c ity to

13 a c c e p t a n d  p ro c e s s  th e  o rd e rs  fo r c o n ve rs io n  with in  th is  tim e  fra m e .  (Ba d e  Aff. ,  E xh ib it A,  a t

14 1116)

15 Fina lly, with  re s pe c t to  the  b illing  is s ue s  re fe re nce d in  pa ra gra ph 27 of its  Ans we r (which

16 in  tu rn , inc orpora te s  by re fe re nc e  pa ra gra ph  18(b) o f AZDT's  Re s pons e  to  Qwe s t's  P e tition  fo r

17 Arb itra tion),  AZDT conce de s  thos e  is s ue s  ca nnot be  de c ide d  in  the s e  p roce e d ings ." AZDT ha d

18 hope d  to  cons o lida te  the  Compla in t a nd  Arb itra tion  p roce e d ings , a nd  to  jo in  the  ongoing  b illing

19 dis pute s  be twe e n the  pa rtie s  in a  s ingle  forum a nd proce e ding, but now tha t cons olida tion ha s  be e n

20 de nie d , AZDT a cce pts  tha t the  b illing  is s ue s  will ha ve  to  be  de c ide d  in  a  s e pa ra te  proce e ding

2 1

22 For a ll Me  fo re go ing  re a s ons ,  AZDT re que s ts  tha t Qwe s t's  Mo tion  fo r J udgm e n t on  the

23 P le a dings  be  de nie d  in  it e n tire ty

24

111. C O N C L U S IO N

26

It is  important to note  that the billing issues  referenced by AZDT in its  Answer are  separate  and apart
from the  true -up proce s s  dis cus s e d he re in, a ls o known a s  "ba ckfilling." As  s e t forth he re in, the  true
up/backbilling is sues  mus t be  resolved as  part of Me final form of TRRO amendment

1 2
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RESPECTFULLY SUBMITTED this lolliay of February, 2008

CHEIFETZ IANNITELLI MARCOLINI. P .C

By
Claudio E. Iamfite lli. Esq
Glenn B. Hotchkiss , Esq
Ma tthe w A. Klopp, Es q
Attorneys  for Arizona  Dia ltone , Inc

1 3

ORIGINAL a nd 13 co Le s  of the  fore going
ha nd-de live re d this da y of Fe brua ry, 2008, to

14

1 5

Docke t Contro l
AR IZO NA C O R P O R ATIO N C O MMIS S IO N
1200 We s t Wa shington S tre e t
P hoe nix. AZ 85007

16
COPY of the foregoing transmitted by email
and mailed this ;day of February, 2008, to

20

Norma n G. Curtrigh t, Es q
Qwe s t Corpora tion
20 Ea s t Thoma s  Roa d. 16"' Floor
P hoe nix, AZ 85012

21

22

23

Maureen A. Scott, Esq
Lega l Divis ion
ARIZONA CORPORATION COMMISSION
1200 West Washington
Phoe nix. AZ85007

24
By

(mu /%w
N:\CLIENTS\ArizonLDialto)fe\Qwest 1183-l3\Pleadings\Arizona\Opp to MFJ 02 20 08 car.doc
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AFFIDAVIT OF THOMAS BADE

STATE OF ARIZONA

County of Maricopa

)
)
)

ss

ThomasBade,being first duly sworn upon his oath, deposes and says

I am over the age of 18, of sound mind, and make this Affidavit based on my personal

7 knowledge of the facts contained herein

I am the president oflArizona Dialtone, Inc. ("AZDT"), the respondent in this matter

9 AZDT has a business address of 6115 Soudi Kyrene Road, Suite 103,Tempe,Arizona 85283

I have been affiliated with AZDT since 1997. AZDT primarily engages in die resale

11 of Public Access Lines ("PAL") to payphone providers with retail locations

I am the individual within AZDT charged with primary day-to-day responsibility for

13 negotiating an amendment to AZDT's Interconnection Agreement ("iCe") with Qwest Corporation

14 ("Qwest"), consistent wide the requirements of the Triennial Review Remand Order ('"l̀ RRO"). My

15 general understanding of the TRRO is that it removed the previous legal requirement that Incumbent

16 Local Exchange Canters ("[LECs") such as Qwest provide mass market local circuit switching

17 (among other services) to Competitive Local Exchange Canters ("CLECs") such as AZDT on an

18 unbundled basis and encouraged ]LECs to provide CLECs with a market-based alternative

19 I received a first draft of the Qwest's proposed form of TRRO amendment via email

20 on July 13, 2005. While the parties thereafter negotiated the form ofTRRO amendment and related

2] issues, Qwest continued to bill AZDT for local circuit switching services at the existing unbundled

22 rate and AZDT continued to pay Qwest for local circuit switching services at that rate. In addition

23 Qwest continued to accept new orders for switching services and bill those orders at the unbundled

24

25 understanding, the TRRO prohibited new orders for switching services during die one-year transition

26 period between March 11, 2005 and March 1 L 2006

rate, and 'm fact, encouraged AZDT to continue placing new orders, even though, to my



In a letter dated March 1, 2006, Qwest invoked the dispute resolution procedures of

2 the existing ICA and designated Steve Hansen as its authorized representative to negotiate and

3 resolve the TRRO issues. I was designated as AZDT's authorized representative. In an email to Mr

4 Hansen dated June 8, 2006 (a true and correct copy of which is attached hereto as Exhibit 1), Estated

5 my opinion that certain issues between AZDT and Qwest likely would be resolved by an appeal of

6 an administrative decision of the Arizona Corporation Commission then pending in the United States

7 District Court in litigation between Qwest and Covad Comanunications (the "Covad Litigation")

8 Therefore, I suggested as an "interim resolution" that the parties agree to continue their then current

9 arrangement for switching services until the Coved Litigation was resolved, and then reassess their

10 positions alter the District Court issued its decision. In a responsive email dated June 20, 2006 (§e.e

11 Exhibit 1 hereto), Mr. Hansen stated, "Qwest will not continue to provide Arizona Dialtone with

12 services under UNE-P until Qwest's matter with Covad is resolved." Notwithstanding Mr. Hansen

13 statement that Qwest would not continue to provide AZDT Mth switching services at the unbundled

14 rate pending resolution of the Covad Litigation, in fact, Qwest continued to do so for the more than

15 one full year while the Covad Litigation remained pending

The suggestion that AZDT revised to negotiate with Qwest regarding a TRRO

17 amendment is incorrect. As stated in the written testimony of Qwest representative Larry

Christensen Bled with the Colorado Public Utilities Commission (a true and correct copy of which is

19 attached hereto as Exhibit 2); (1) AZDT agreed to amend the terms of the existing Interconnection

20 Agreement ("ICA") between the parties to include the terms of a TRRO amendment rather than

21 negotiate an entirely new agreement, (2) AZDT did engage in negotiations through its authorized

22 representative (me); and (3) AZDT provided Qwest with a redlined version of Qwest's font of

23 TRRO amendment which incorporated AZDT's requested revisions to Qwest's form of TRRO

24 amendment. ( Testimony of Larry Christensen, Exhibit 2 hereto, at p.4, ins. 12-16, p.5, Ins. 13-17

25 p.7, 1115.11-15)

26 8 Mr. Christensen's tiled testimony also demonstrates that Qwest: (1) stopped

f



1

2

3

4

5

6

7

8

negotiating with AZDT while the Coved Litigation remained pending, (2) allowed the arbitration

window to close without initiating arbitration proceedings under § 252 of the Act, and (3) did not

resume negotiations with AZDT until the United States District Court for the District of Arizona

issued its opinion 'm the Covad Litigation on July 18, 2007 reversing the administrative decision of

the Arizona Corporation Commission. (See Testimony of Larry Christensen, Exhibit 2 hereto, at

p.8, Ins. 1 -22). As a result, there were no negotiations for the more than one 11111 year between June

2006 and July 2007, and Qwest continued billing AZDT for switching services at the unbundled

rate

On various occasions both during the one-year transition period and thereafter, Qwest

10 threatened to discontinue services if AZDT did not sign Qwest's form oilTRRO amendment. For

11 example, on May 23, 2007, Qwest provided AZDT with just two days notice that as of May 25

12 2007, the only UNE~P orders it would accept would be for disconnection or conversion to alternative

13 services, with all other orders treated as orders for resale or Qwest Platform Plus ("QPP"). A true

14 and correct copy of Qwest' May 23, 2007 letter to AZDT is attached hereto as Exhibit 3

10. From the beginning, Qwest has adopted a tice it or leave style of negotiation. The

16 key issues in the negotiation of the TRRO amendment - the prices AZDT would be required to pay

17 for switching services during the transition period and thereafter were never really subject to

18 negotiation. With respect to the proposed TRRO amendment, Qwest took the position that AZDT

19 was required to pay the "plus $1 .00" rate for the transition period, and was required to pay Qwest's

resale rate or its QPP rate thereafter, even though AZDT never agreed to those rates, I had repeatedly

21 made clear that AZDT would not pay those rates, and even though Qwest had invoiced AZDT, and

22 AZDT had paid Qwest, for switching services at the erdsting unbundled rate

11. The first time I realized that Qwest was seeking to collect approximately $1 .7 million

24 from AZDT for previously provided switching services was when Qwest provided AZDT with

25 spreadsheets of the amounts it claimed were owed `m approximately December 2007. In fact

26 believe that what I received be the spreadsheets attached as exdiibits to Qwest's Complaints filed



4

5 AZDT has an ICA with Qwest.

6 13. The commercial rate that Qwest proposes as a replacement for the UNE-P rate, and

7 which Qwest proposes be written into the TRRO amendment for retrospective application, is an

8 above market rate in that it is higher than the rate AZDT is paying for identical services Mth respect

9 to that portion of its customers serviced by other CLECs providing switching services.

10 14. AZDT is Qwest's only read competitor in the Public Access Lines ("PAL") product

11 market, which means that if AZDT is forced to exit that market due to an above market resale rate,

12 Qwest will have virtually no competition, which could cause Qwest to raise its PAL rates.

13 15. AZDT believes that Qwest's resale rate should be lower, not higher, than the rates

14 AZDT is charged by other CLECs providing switching services for the simple reason that AZDT is

15 leasing underutilized capacity on Qwest's network.

16 16.

1 with die Colorado, Arizona and Minnesota Commissions.

2 12. It is AZDT's belief that as a precondition of collecting the transition rate, Qwest was

3 required to submit a compliance filing Mth each State commission for approval of the transition rate.

AZDT does not believe Qwest did so 'mArizona, Colorado or Minnesota, the three states where

I
I

n
I

I|

f

AZDT has never flatly refused to sign a TRRO amendment as Qwest has asserted in

17 these proceedings. Rather, AZDT is willing to enter into a TRRO amendment that, with respect to

18 local switching rates, is prospective only and does not compel AZDT to pay substantial sums of

19 money for prior periods of time. In addition, AZDT already has migrated roughly 50% of its

20 customers to other CLECs, and with respect to its remaining customers, AZDT has offered to

21 convert those customers to Qwest's resale rate within 30 days of execution of TRRO amendment,

22 and would be willing to have this obligation written into the TRRO amendment, provided that Qwest

23 has the capacity to accept and process the orders for conversion m`thin this time &are.

24 Further Affiant sayer naught.

25

26
i

I
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3

4

ACKNOWLBDGED, SUBSCRIBED AND SWORN TO before me this 81 SJ" day of

February, 2008, by Thomas Bade
OFFICI

Carrie Ba

Commission Ann

Z 4/

My Commission Expires

733.8 a l o
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Direct Testimony of Larry Chris tensen
Qwest Corpora tion

Docke t No. 07B-514T
Exhibit LTC4

From: Hansen, Steve (Wholesale)
Sent: Tuesday, June 20, 2006 12:04 PM
To: 'Tom Bade
Subject: RE: Tuesday Phone Meeting TRP/TRRO

I meant to attach the amendment as wet!

Steve

From: Hansen, Steve (Wholesale)
Sent: Tuesday, June 20, 2006 12:00 PM
To: 'Tom Bade
Subject: RE: Tuesday Phone Meeting TRP/TRRO

I can apprecia te  your pos ition but Qwest is  not willing to handle  the  issues
be tween our companies  as  a  one  off or on an inte rim basis . Hence  is  not obliga ted nor
willing to continue  to provide  UNE-P  se rvice s . Unfortuna te ly it is  now we ll a fte r the  e nd
of the  de fa ult tra ns ition pe riod of Ma rch l l, 2006. Arizona  Dia ltone  is  s till trying to
rece ive  UNE pricing on its  se rvices  with no end in s ight. It has  become unacceptable
Qwe s t will not continue  to provide  Arizona  Dia ltone  with se rvice s  unde r UNE-P  until
Qwestls  ma tte r with Coved is  re solved

I mus t point out tha t Qwest be lieves  tha t the  Arizona  Commiss ion's  a rbitra tion orde r in
the  Covad ma tte r viola te s  the  Te lecommunica tions  Act and impermiss ibly conflicts  with
federa l policy. Tha t is  demonstra ted by the  fact tha t a ll 12 of the  other s ta te  commiss ions
in Qwest's  te rritory tha t addressed these  very same ne twork unbundling issues  in Section
252 a rbitra tions  be tween Qwest and Covad have  re jected Covad's  ne twork unbundling
demands  as  unlawiiil. These  rulings  confirm tha t s ta te  commiss ions  do not have
authority in a  Section 252 a rbitra tion or under s ta te  law to impose  ne twork unbundling
tha t the  FCC has de termined is  not required under Section 25]

I mus t a ls o point out tha t your re lia nce  on S e ction 271 of the  Act is  a ls o
mis pla ce d. S e ction 271 doe s  not gra nt s ta te  commis s ions  a ny de cis ion-ma king a uthority
a nd, s pe cifica lly, doe s  not a uthorize  s ta te  commis s ions  to impos e  ne twork unbundling
obliga tions  or to s e t price s  unde r tha t s e ction for ne twork e le me nts . Mos t importa nt
Qwe s t is  not re quire d to us e  cos t-ba s e d ra te s  for e le me nts  for which the  unbundling
obliga tion a ris e s  unde r S e ction 271 , not S e ction 251. For the se  non-impa ire d e le me nts
Qwe s t is  pe nnitte d to cha rge  ma rke t-ba s e d ra te s , cons is te nt with the  Actls  goa ls  of
e lim ina ting unne ce s s a ry re gula tion a nd promoting fa cilitie s -ba s e d compe tition. The  QP P
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rates and the tariff based resale rates Qwest has provided to Arizona Dialtone as
replacements for the UNE-P services are just and reasonable rates. I know you feel
different but I will assume we must agree to disagree.

Given that we have not moved off of this issue and we are well past the transition
period, I will request that the Qwest law department initiate arbitration of the attached
TRO/TRRO amendment between Arizona Dialtone and Qwest. I believe this is the only
way to move off the issue and have a third party resolve the matter as it is not moving
forward despite letters and conversations. Please note that matters not pertaining to the
TRO/TRRO should not be included in the resolve of this matter, I am willing to continue
to discuss those issues, but they are not pertinent to the TRO/TRRO issue and need to be
treated separately.

I understand that you have been in contact with Ken Beck to discuss matters, but I have
also had a conversation with Ken that the TRO/TRRO matters should not be discuss with
him. I know we are at the crossroads and Qwest must move forward. It is my intent to
do so.

I hope this clarifies Qwest's position on the UNE-P once and for all. I am not intending
to be obstinate, but I must remain film on our position.

Regards,

Steve

From: Tom Bade [mailto:tombade@arizonadialtone.com]
Sent: Thursday, June 08, 2006 12:11 PM
To: Hansen, Steve (Wholesale)
Subject: Tuesday Phone Meeting TRP/TRRO

Dear Steve,

Our phone conversation Tuesday Was productive and had many positive
elements. I have thought a lot about our conversation and would like to think
out loud, if you will, and suggest a possible solution to our dilemma.

While there are obvious differences between Qwest and Arizona Dialtone on
the issues of the TRRO impact and the Covad Decision on Section 271
requirements, I believe we now both better understand the other's position.

As you pointed out, the difficulties for Qwest that are presented by the pending
litigation against Coved and the Arizona Corporation Commission
in Federal Court and the potential for impacting Qwest's relationship with other
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CLECs  furthe r complica te  any re solution of the se  is sue s  through an
Inte rconne ction Agre e me nt compromis e

Although it is  a lwa ys  difficult to ima gine  how a ny litiga tion ma y ultima te ly be
re solve d, sure ly we  ca n both a gre e  tha t it is  like ly tha t the  Qwe s t/Cova d
litiga tion ma y be  dispos itive  of our TRRO/Se ction 271 UNE dispute s . Be ca use
s imila r is s ue s  a re  curre ntly involve d in the  ongoing Qwe s t/Cova d litiga tion, I
sugges t dea ling with this  is sue  be tween Arizona  Dia ltone  and Qwes t on an
inte rim ba s is . As  a n inte rim re s olution, Qwe s t a nd Arizona  Dia ltone  could
agree  to continue  with the  current s ta tus  of s e rvice s  unde r UNE-P until the
Qwes t/Covad litiga tion is  re solved, and a t tha t time , both pa rtie s  can reassess
the  s itua tion a nd mos t like ly a gre e  on modifie d inte rconne ction te rms  in
accordance  with wha teve r the  s ta te  of the  law may be  a t tha t time

Of course , with Arizona  Dia ltone 's  e mpha s is  in pa y phone  line s , Cova d a nd
Arizona  Dia ltone  pre domina te ly de a l with diffe re nt s e rvice s . As  a  re sult, e ve n
a fte r a  Cova d de cis ion from the  courts , the re  ma y s till be  some  re ma ining
is sues  on pricing or provis ioning tha t rema in sepa ra te  and unique  and would
need to be  re solved. But, on the  is sue  of whe the r the  TRRO trumps  a ll or pa rt
of the  Se ction 271 che cklis t UNE re quire me nts , the  Cova d/Qwe s t litiga tion
could pote ntia lly provide  a  compe lling a ns we r in a  re la tive ly e fficie nt a nd
re a s ona bly prompt time

As  I unde rs tand from our conve rsa tion, by dea ling with the se  is sues  in an
inte rim dis pute  re s olution ma nne r, ins te a d of a s  a n TR()/TRO() Ame ndme nt
could a llow Qwe s t to a void the  conce rns  with its  othe r a gre e me nts  with othe r
CLECs

Additiona lly, I a ppre cia te  your a gre e ing to dis cus s  a nd e xplore  with Ke n Be ck
the  is sues  l ra ised rega rding Qwes t's  billing ope ra tor se rvice s , long dis tance
inte rne t s e rvice  provide r tra ffic a nd othe r s e rvice s  to the  CLEC (DUF
Discounts  a nd e tc.). As  I e xpla ine d, Arizona  Dia ltone  ha s  a gre e d tha t, in re turn
for cle a ring the  outs ta nding billings , we  will s top our re fusa l to pa y the se
cha rges  in the  future . But we  continue  to be lieve  tha t Qwes t should not be
billing the se  se rvice s  to the  CLEC unle ss  they a re  orde red, and Arizona
Dia ltone  has  neve r orde red them or in the  ca se  ISP tra ffic should be  billed a t
$0.00 MOU. S ure ly you don't truly be lie ve  tha t 0% on finis he d P AL in
Colora do is  FCC complia nt a nd re fle cts  the  Qwe s t a voide d cos t. I be lie ve  we
ca n work through the  othe r ite ms , a s  we ll, tha t we  ma rke d up
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We are looking forward to your feedback on these issues that we discussed on
our phone conversation and I want to continue to address the other issues listed
in Part 1(2) of our markup of the proposed TRRO Amendment .

Again, I believe we made progress, and I believe we should continue
negotiations in the expectations of ultimately reaching a mutually agreeable
resolution.

Tnm
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1. IDENTIFICATION OF WITNESS

PLEASE STATE YOUR NAME. OCCUPATION AND BUSINESS

ADDRESS

4 My name is Larry Christensen. I am employed by Qwest Corporation ("Qwest") as

a Director - Legal Issues in Wholesale Marketing. My business address is 1801

California Street. Room 2430. Denver. Colorado 80202

PLEASE GIVE A BRIEF DESCRIPTION OF YOUR EDUCATIONAL

BACKGROUND AND TELEPHONE COMPANY EXPERIENCE

10 I graduated from the University of Minnesota with a Bachelor of Electrical

Engineering degree in 1969. Over the ensuing years, I have attended numerous

college and telecommunications courses

For more than 38 years, I have worked for Qwest and its predecessors and affiliates

covering my entire career. During that time I have worked in many different

departments within the various organizations. I have worked in outside plant and

staff engineering positions, marketing staff, product management and product

strategy. In my product positions, I was directly involved in the development of

interconnection products and strategies that came about as the result of the passage

A.

of the Telecommunications Act of I 996 ("Act")
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1 Since  2001 , I have  se rved as  the  Director - Lega l Issues . In tha t role , my

2 responsibilitie s  include  supervis ion of a  team of negotia tors  and support personne l

3 who are  responsible  for negotia ting and adminis te ring wholesa le  contracts  be tween

4 Qwest and its  wholesa le  customers , the  vast majority of which have  been section

5 252 Inte rconnection Agreements  with competitive  loca l exchange  camle ts

6 ("CLECs"). I a m a lso dire ctly involve d in ne gotia tions  of comme rcia l a gre e me nts ,

7 including Qwe s t P la tform P lus  ("QPP") which I discusse d with Arizona  Dia ltone ,

8 and some interconnections agreements.

9

1 0 Q- HAVE  YO U TE S TIFIE D P RE VIO US LY IN CO LO RADO ?

11 Ye s . Howe ve r, tha t te s timony de a lt with intra s ta te  priva te  line  compe tition

12 approxima te ly twenty yea rs  ago. I have  not te s tified in Colorado s ince .

13

14 II. P URP OS E OF TES TIMONY

15

16 Q. WHAT IS  THE  P URP OS E  OF YOUR TE S TIMONY?

17 The  purpose  of my tes timony is  to provide  background on the  inte rconnection and

18 commercia l agreement negotia tions process  be tween Arizona  Dia ltone  and Qwest

19 under section 252 of the  Act. I will not be  address ing the  additiona l issues  tha t

20 Arizona  Dia ltone  ra ised as  part of its  response  to the  pe tition s ince  the  parties  did

21 not negotia te  those  issues and the  ALJ ruled in the  prehearing conference  tha t the

22

A.

A.

issues  will not be  addressed in the  a rbitra tion.
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111. TRIENNIAL REVIEW ON REMAND URDER ("TRRO")

2 Q- WHEN DID QWEST FIRST NOTIFY ARIZONA DIALTONE OF ITS

INTENT TO MODIFY THE PARTIES' INTERCONNECTION

AGREEMENT TO INCLUDE THE TERMS AND CONDITIONS OF THE

FCC'S TRIENNIAL REVIEW ON REMAND ORDER ("TRRO")

6 On March 4, 2005, Qwest issued an email communication to all CLECs that have

interconnection agreements with Qwest and that required an interconnection

agreement amendment to reflect the changes in law in their agreements as a result

of the TRRO decision. Mr. Thomas Bade was the Arizona Dialtone recipient of that

email. A the and correct copy of Qwest's March 4, 2005 email is attached hereto

as Exhibit LTC] to this testimony, and is incorporated by this reference. On March

17, 2005, Mr. Bade and I exchanged emails to clarify a point of the March 4th

notice and to set up a March 29, 2005 call to discuss Qwest's QPP offer

15 Q- WHAT WAS THE DISCUSSION ABOUT THE QPP SERVICE OFFER?

16 Mr. Bade had reviewed the QPP offer, but did not believe that the rate that Qwest

was proposing should apply to the PAL (Public Access Line) services that his

company provided. He thought that the rate either should be lower than the

business port rate or that his company should be able to purchase the service at the

A.

A.

residential port rate. Qwest did not agree that his suggestion was appropriate
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1 Q- WHEN DID QWEST CONTACT ARIZONA DIALTONE DIRECTLY TO

2 INITIATE NEGOTIATIONS OF THE TRO/TRRO AMENDMENT?

On June 17, 2005, Sandy Sanderson of my Qwest interconnection negotiation team

sent Mr. Bade an email that requested the parties replace their existing

5 interconnection agreement with one that was compliant with the FCC's Triennial

6 Review Order ("TRO") and the TRRO. After not receiving any response from Mr.

7 Bade, Mr. Sanderson called Mr. Bade on July 13, 2005. Mr. Bade indicated that he

did not recollect the initial June 17, 2005 email and thus Qwest resent it to him that

day. A true and correct copy of Qwest's June 17, 2005 email is attached hereto as

10 Exhibit LTC2 to this testimony, and is incorporated by this reference.

11

12 Q~ DID THE PARTIES NEGOTIATE THE ENTIRE REPLACEMENT

13 INTERCONNECTION AGREEMENT?

14 No. Because Mr. Bade said he was concerned about the time and cost of

15 negotiating the entire agreement, the parties agreed that they would just amend the

1 6 existing agreement to include the terns and conditions of the TRO/TRRO.

17

18 Q- DID MR. BADE INDICATE THAT ARIZONA DIALTONE HAD

19 ADDITIONAL CONCERNS ABOUT BILLING ISSUES UNDER T H E

20 EXISTING INTERCONNECTION AGREEMENT?

Yes, Mr. Bade indicated that he believed Arizona Dialtone was being improperly

22 billed for certain long distance and operator services calls, and further indicated that

23

3 A

A.

A.

he wanted to "negotiate" the disputed billing.
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1 Q- WHAT WAS  QWES T'S  RES P ONS E TO MR. BADE'S  CONCERNS ?

2 Qwest's  response  to Mr. Bade  was to expla in tha t the  inte rconnection agreement

negotia tion team was  not the  correct group to address  his  billing concerns . We

directed him to our billing and service  management organiza tions  to address  those

Is s u e s

7 Q- DID MR .  BADE  C O NTINUE TO DIS CUS S  HIS  BILLING DIS P UTES  AS

P ART OF THE S E  NE GOTIATIONS ?

9 No, he  did not do so a t tha t time . Mr. Bade  began working with the  appropria te

Qwest personnel, and these  billing issues were  not brought up as  part of the

TRO/TRRO amendment negotia tions for a  number of months

13 Q~ HO W WO ULD YO U C HAR AC TE R IZE  THE  NE G O TIATIO NS  O F  THE

TRO/TRRO AME NDME NT?

15 I would say, based on the  negotia tions  te lephone  ca lls  I was a  participant in and a lso

the  direct feedback I was  ge tting from the  Qwest negotia tors , tha t Mr. Bade  was a

re luctant pa rticipant and tha t the  negotia tions  went s lowly and with little  progress

Qwest representa tives  expla ined the  impacts  of the  changes in law and identified

the  options  tha t Arizona  Dia ltone  had with re spect to trans itioning its  UNE-P  (UNE

Pla tform) PAL and POTS (P la in Old Te lephone  Se rvice ) line s  if Arizona  Dia ltone

wished to utilize  othe r Qwest se rvice  offe rings . These  options  included

trans itioning e ithe r to the  re sold PAL and POTS se rvices  or to QPP. Mr. Bade

A.

A.

A.

however, consis tently brought up his  concerns about the  increased prices  tha t
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Arizona  Dia ltone  would have  to pay for e ithe r of those  se rvices , s ince  he  cla imed

the se  price s  would s ignifica ntly impa ct his  compa ny's  profit ma rgins . Mr. Ba de

was very resis tant to ra te  increases and made many arguments  about why Arizona

Dia ltone  should not have  to pay a  higher ra te . Qwest expla ined tha t the  resa le

discounts had been set by state  commissions and that the QPP rate  had been

es tablished by Qwest in negotia tions  with othe r ma jor CLECs. Thus , Qwest was

not in a  pos ition to negotia te  a  diffe rent ra te  for Arizona  Dia ltone , e specia lly s ince

all other CLECs who had UNE-P services had a lready executed QPP agreements

and Qwest is  unde r nondiscrimina tion obliga tions . In fact, the re  a re  currently 37

CLECs purchasing more  than 67,000 QPP lines  in Colorado

12 Q- DID AR IZO NA DIALTO NE  AC TUALLY P R O VIDE  C O UNTE R

LANG UAG E  TO  THE  TRO /TRRO  AME NDME NT WITH Q WE S T IN 2 0 0 5

OR EARLY 2006?

15 No, it did not. Qwes t a sked a  number of times  for a  redlined ve rs ion of wha t

language  Arizona  Dia ltone  would change , but rece ived no actua l language

18 Q- DID Q WE S T INITIATE  DIS P UTE  R E S O LUTIO N WITH AR IZO NA

DIALTO NE  F O R  ITS  F AILUR E  TO  NE G DTIATE ?

20 Yes . On March l, 2006, I sent Mr. Bade  a  notice  tha t Qwes t was  initia ting dispute

resolution pursuant to the  provis ions  of the  Inte rconnection Agreement. The  notice

A.

A.

named Steve  Hansen, Vice  President - Carrie r Rela tions, as  Qwest's  representa tive
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to negotia te  the  dispute . A true  and correct copy of Qwest's  March 1, 2006 le tte r is

a ttached here to as  Exhibit LTC3 to this  te s timony, and is  incorpora ted by this

reference

5 Q- WHAT HAP P E NE D THE N?

There  were  a  number of exchanges between counsel for Qwest and counsel for

Arizona Dialtone between March 3, 2006 and May 2, 2006 arguing whether the

dispute  resolution process  was appropria te  and whether Arizona  Dia ltone  was under

any obliga tion to execute  an amendment

11 Q- DID AR IZO NA DIALTO NE  E VE R  P R O VIDE  THE  Q WE S T C O NTR AC T

NE G O TIATO R S  WITH A R E DLINE  O F  THE  TR O /TR R O  AME NDME NT?

13 Yes, it did. On May 18, 2006, as part of the dispute resolution process, Arizona

Dia ltone  fina lly provided Qwes t with a  redlined ve rs ion of the  TRO/TRRO

amendment, including the  issues  tha t a re  part of this  a rbitra tion

17 Q. DID MR. BADE  AND MR. HANS E N ATTE MP T TO  RE S O LVE  THE

DIS P UTE D LANGUAGE ?

19 Yes, they had two te lephone  ca lls  a ttempting to resolve  the  dispute , the  primary ca ll

happening on June  6, 2006. Unfortuna te ly, they were  unsuccessful as  spe lled out in

an exchange  of ema ils  provided a s  Exhibit LTC4. A true  and correct copy of the

exchange  of emails  re fe renced in this  answer is  a ttached here to as  Exhibit LTC4 to

A.

A.

A.

this  tes timony, and is  incorpora ted by this  re fe rence
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1 Q- DID THE PARTIES REACH AGREEMENT IN NEGOTIATIONS WITHIN

2 THE WINDOW OF ARBITRATION SET FORTH IN THE ACT?

3 No, they did not. Negotiations essentially stopped shortly after the Arizona

4 Corporation Commission ("ACC") issued its order in Decision No. 98840 and after

5 the dispute resolution initiated by Qwest did not result in an agreement on

6 amendment language. The ACC decision essentially ruled that the current TELRIC

7 (Total Element Long Run Incremental Cost) rate was appropriate pricing for

8 Section 271 elements until a new rate was established by the Commission. Qwest

9 decided that there was no reason to continue to argue over the amendment issues

10 since the key change of law impacting Arizona Dialtone was the FCC decision that

Qwest was not required to provide CLECs like Arizona Dialtone the switch port at

12 TELRIC rates. Qwest allowed the arbitration window as defined in Section 252 of

13 the Act to close without initiating arbitration action.

Q- WHAT CAUSED THE NEGOTIATIONS T() START AGAIN?

16 The U.S. District Coup for the District of Arizona in Case No. CV 056-1030 PHX-

17 ROS reversed the ACC's Decision No. 98840 on July 18, 2007. Qwest

18 subsequently reopened negotiations via a letter from Qwest counsel Andrew

19 Creighton to Arizona Dialtonels counsel William Cleaveland on July 20, 2007. A

true and correct copy of Qwestls July 20, 2007 letter to Arizona Dialtone's counsel

21 Mr. Cleaveland is attached hereto as Exhibit LTC5 to this testimony, and is

20

22

14

15

A.

A.

incorporated by this reference.
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1 Q. WERE NEGOTIATIONS SUCCESSFUL BETWEEN THE PARTIES?

2 No, they were not. The parties' made absolutely no progress in reaching an

agreement on the TRO/TRRO amendment issues, which has led Qwest to file this

arbitration action

6 Q- HAS QWEST BEEN CLEAR ABOUT ITS INTENT TO BACK BILL OR

TRUE UP" BACK TO THE EFFECTIVE DATE OF THE TRRO ORDER?

8 Qwest has been very clear in its intent that Arizona Dialtone is obligated to pay

through a back-billing or "true up" process, amounts back to the TRRO's March 11

2005 effective date. The initial email notification that Qwest sent to Arizona

Dialtone included the notice about the up billing to the March l l, 2005 effective

date. In addition, the amendment language that Qwest has provided to Arizona

Dialtone has consistently included language about billing the ups to the March l l

2005 date. Qwest has never agreed to waive the true up with Arizona Dialtone, or

with any other CLEC for that matter

17 Q- WHY IS IT IMPORTANT FOR THE COMMISSION TO CONCUR WITH

THE QWEST LANGUAGE FOR TRUE UP BILLING?

19 It is important for the Commission to adopt Qwest's language for several reasons

First, the FCC was clear in its TRRO order, at paragraph 228 and footnote 630, that

the UNE-P rates were to increase one dollar for the one-year transition interval

ending March 10, 2006 and that true up billing was appropriate in these

A.

A.

A.

circumstances. Qwest should be allowed to bill Arizona Dialtone its lowest cost
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se rvice  a lte ra tive  subsequent to March 10, 2006. Tha t is  the  da te  the  FCC orde red

a ll trans itions  to a lte rna tive  se rvices  to be  comple ted. Secondly, the  Commiss ion

should es tablish the  precedent and policy tha t does  not a llow e ither party to obta in a

financia l ga in by de laying the  execution of changes  in law. If the  Commiss ion were

to rule  in favor of Arizona  Dia ltone  on this  true  up issue , it would e s tablish an

improper incentive  for pa rtie s  who have  a  financia l disadvantage  from a  change  of

law to de lay executing amendments  to re flect such changes  in law, whether a  CLEC

or Qwest. Such a  ruling would be  bad policy, would encourage  gamesmanship and

de lay, and would lead to additiona l disputes  and a rbitra tions

l x . C O NC LUS IO N

12 Q, DO E S  THIS  CO NCLUDE  YO UR TE S TIMO NY?

13 A. Ye s
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Qwest
Larry Christensen
Director - Interconnection Agreements
1801 California Street. Room 2430
Denver, CO 80202
303-896-4686
larry.christensen@qwest.com

Spirit of Service

VIA EMAIL & OVERNIGHT MAIL

May 23, 2007

Tom Bade
President - Arizona Dial Tone
7170 W Oakland Street
Chandler. AZ 85226
480-705-9461
tombade@arizonadialtone.com

Mr. Bade

This notice is to advise Arizona Dial Tone that any orders it places for new local
swi tching as an unbundled network element  ("UNE") under i ts interconnect ion
agreements with Qwest wil l  be rejected beginning Friday, May 25, 2007. Federal
Communications Commission ("FCC") Rule 51.319(d)(2)(i i i) prov ides: "Requesting
carriers may not obtain new local switching as an unbundled network element." That rule
was self-executing as of March 11, 2005 under the Triennial Review Remand Order
("TRRO"). The only Local Service Requests ("LSRs") Qwest will accept from Arizona
Dial Tone for its UNE Platform ("UNE-P") services are for disconnection or conversion to
alternative services. All other LSRs would be orders for new local switching as a UNE
Please note that Arizo.na Dial Tone may order Resale services or enter into the Qwest
Platform Plus'm (QPP'M) agreement for alternative service arrangements

Despite repeated good faith attempts by Qwest, Arizona Dial Tone is the only
CLEC in Qwest's territory that has refused to transition its UNE-P services in accordance
with the Triennial  Rev iew Order ("TRO") and TRRO changes in law. Qwest again
encourages Arizona Dial Tone to contact us to bring your interconnection agreement into
compliance with the changes in law

Qwest reminds Arizona Dial Tone that retroactive billing will apply to all Arizona
Dial Tone UNE-P lines that were in service after March 11, 2005. The retroactive billing
will include the FCC's $1.00/port mandated transition period rate increase from March
11, 2005 through March 10, 2006. It will also include rate differences, beginning March
10, 2006, between UNE-P service and any Qwest alternative service to which Arizona
Dial Tone transitions. Arizona Dial Tone's liability for this retroactive billing continues to

Sincerely

Larry Christensen


